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Statement of Questions Presented 


1. Does the fact that a Union can picket at the primary 
employer’s terminal at which its drivers spend only a very 
small fraction of their time make picketing of said drivers 
when making deliveries at the premises of secondary em- 
ployers where they spend most of their time a violation of 
Section 8 (b) (4) (A) and (B) of the National Labor Rela- 
tions Act? 


2. Aside from the question presented in question No. 1 
above, is there substantial evidence in the record that em- 
ployees of secondary employers have been induced, in 
violation of Section 8 (b) (4) (A) and (B) of said Act, not 
to handle the freight of the primary employer? 


3. If the answer to questions Nos. 1 or 2 is “yes”, does 
the record establish that Petitioner is legally responsible 
under Section 8 (b) (4) (A) and (B) of said Act for such 
conduct? 


4. Did the National Labor Relations Board properly 
issue a “Broad Order” as to Petitioner, ordering Petitioner 
to cease and desist from engaging in certain conduct not 
only as to those employers doing business with the primary 
employer but as to any employer “engaged in commerce or 
in an industry affecting commerce” where 


(a) No request for a “Broad Order” was made in any 
of the pleadings, in the trial of the case, in the Inter- 
mediate Report of the Trial Examiner or in Exceptions 
to said Intermediate Report, and the inclusion of said 
“Broad Order” in the Board’s Decision and Order was 
the first notice Petitioner was given that an unusual 
remedy was involved in the ease. 


(b) Said “Broad Order” was based on alleged facts 
not included in the pleadings or the evidence in this 
case. 


(ce) Petitioner was the only Union of four Unions 
named in the Board’s Complaint which did not itself 
engage in any conduct described in said Complaint, and 
Petitioner was the only one of said Unions against 
whom a “Broad Order” was issued. 


(d) The record cited by the Board as justification 
for said “Broad Order” fails to give any justification 
for said “Broad Order”. 


Jurisdictional Statement 
Statement of the Case 

The Board’s Conclusions of Law 
The Board’s Order 

Statates Involved 

Statement of Points 

Summary of the Argument 


Argument: 


1. 


2. 


Was Local 728 responsible for the Actions of 
Locals 55, 71 and 509? 

Did Local Unions 55, 71 and 509 Violate the 
Act by Picketing Employees of Primary En- 
ployers at the Terminals of Secondary Em- 
ployers? 


. Does Rutledge’s Conversation with Hanna 
make Local 728 in Violation of the Act? 


. Did the Board Fashion a Proper Remedy as to 


Local No. 728? 

(a) The “Broad Order” was Issued Only as to 
the one Union Which had Engaged in no Ac- 
tivity Alleged in the Complaint 

(b) Local 728 was not Given Its “Day in Court” 
as to a Broad Order 

(c) The Board Went Outside the Record in 
Issuing Its “Broad Order” 

(a) The cases Cited by the Board do not Estab- 
lish Any Need for a “Broad Order” 


Conclusion 
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This is a petition by Truck Drivers & Helpers Local 
Union No. 728, affiliated with Internationa] Brotherhood of 
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America (hereinafter sometimes called the petitioner and 
sometimes called the Union), asking this Court to review 
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the petition dated July 10, 1961, the Board has requested 
that its Order be enforced. The jurisdiction of this Court 
is based upon Section 10 (f) of the Labor Management 
Relations Act. The Board’s decision and Order are re- 
ported in 130 N. L. R. B. No. 108. 
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BRIEF FOR PETITIONER 


Jurisdictional Statement 


This is a petition by Truck Drivers & Helpers Local 
Union No. 728, affiliated with International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Helpers of 
America (hereinafter sometimes called the petitioner and 
sometimes called the Union), asking this Court to review 
and set aside the Order of the National Labor Relations 
Board (hereinafter sometimes called the Board) issued 
against the Union on March 1, 1961, pursuant to Section 
10 (c) of the Labor Management Relations Act (herein- 
after sometimes referred to as the Act), as amended 61 
Stat. 136, 29 U. S. C. Section 151, et seq. In its answer to 
the petition dated July 10, 1961, the Board has requested 
that its Order be enforced. The jurisdiction of this Court 
is based upon Section 10 (f) of the Labor Management 
Relations Act. The Board’s decision and Order are re- 
ported in 180 N. L. R. B. No. 108. 


2 
STATEMENT OF THE CASE 


The Board found that Truck Drivers & Helpers Local 
Union No. 728, the petitioner herein, hereinafter referred 
to as Local 728, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America Local 
Union No. 71, hereinafter referred to as Local 71, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America Local Union No. 55, here- 
inafter referred to as Local 55, and General Drivers Ware- 
housemen & Helpers Local Union No. 509, hereinafter 
referred to as Local 509, all entered into a joint enterprise 
to picket and strike Overnite Transportation Company, 
and that in furtherance of said strike all of said Unions 
violated Sections 8 (b) (4) (A) and (B) of the Labor 
Management Relations Act, one of the so-called secondary 
boycott provisions, by illegally inducing and encouraging 
the employees of certain interlocking carriers to refuse to 
handle the freight of Overnite Transportation Company in 


the course of their employment and in pursuance of the 
Union’s objectives. 


The Board held that as a result of said joint enterprise 
all of said Unions were jointly responsible for the actions 
of each of the other Unions. 


The undisputed evidence established that said Locals 
all were separate autonomous, self-governing bodies, having 
no dominion or control over each other. Each of said Locals 
has certain geographical boundaries representing em- 
ployees within those boundaries. Local 728 represented 
employees only in the State of Georgia, and represented 
no employees within the States of North or South Carolina, 
nor does Local 728 engage in any business in North or 
South Carolina. The other Locals do not represent any 
employees in the State of Georgia, nor do said Locals 
engage in any business within the State of Georgia (J.A. 
122). (Constitution and By-Laws G.C. Exhibit 2) 
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On April 21, 1959, Local Union Nos. 71, 55, 509, 728 and 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helphers Local Union No. 391, and Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men & Helpers of America Local Union No. 61, as well as 
Joint Council 9, all met in Charlotte, North Carolina, to 
discuss the actions that should be taken with reference to 
Overnite Transportation Company—(J.A. 114, 118-19). 
The Joint Council had no supervision over the Local 
Unions, and Local 728 was not a member of the Joint Coun- 
cil—(J.A. 121, 122). 


On May 4, 1959, a similar meeting was held, substantially 
the same Unions being present, with the exception of Local 
509, and two other Teamsters Locals, Local 171 from 
Roanoke, Virginia, and 697 of Charleston, South Carolina, 
being present. 


On or about May 16, 1959, Locals 55, 71, 509 and 728 
each sent telegrams to Overnite Transportation Company 


requesting recognition as collective bargaining representa- 
tives of the employees of Overnite Transportation Company 
in each particular local jurisdictional area. Each of said 
Locals requested recognition for itself only and only within 
its own jurisdictional area—(J.A. 122). Local 728 only 
requested recognition in the State of Georgia, and did not 
in any way request recognition in the States of North and 
South Carolina, nor did the North and South Carolina 
Locals request recognition in the State of Georgia—(J.A. 
122). If Overnite Transportation Company had agreed to 
bargain with any one of said Locals, said Local would have 
bargained with Overnite Transportation Company and 
would not have refused to so bargain because Overnite 
Transportation had refused to bargain with other Locals— 
(J.A. 124). 

Each Local Union called a strike over its difficulties with 
Overnite Transportation Company, and said Unions syn- 
chronized their strikes to begin at the same time—(J.A. 
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124). Each Union paid for erection of its own picket signs 
—(J.A. 126), and Local 728 engaged in picketing in the 
State of Georgia, but engaged in absolutely no picketing in 
the States of North and South Carolina. The allegations in 
the complaint related only to the picketing engaged in 
by Locals 71, 55 and 509, which was engaged in the 
States of North and South Carolina. It was conceded by 
Counsel for the General Counsel that General Counsel did 
not allege that any conduct of Local 728 which took place 
in the Atlanta region constituted an unfair labor practice 
in the case at bar—(J.A. 99). 


The picket sign read as follows: “Overnite Transporta- 
tion Company on strike. Unfair to Teamsters, Members of 
Local 728, Atlanta, Georgia, Local 71, Charlotte, North 
Carolina, Local 55, Asheville, North Carolina, Greenville, 
South Carolina, Local 509, Columbia and Charleston, South 
Carolina.” 


The pickets followed trucks of Overnite Transportation 


Company, and picketed the drivers of said trucks at the 
terminals of interlocking carriers. 


The Board found that about January 12, 1959, Hugh 
Rutledge, Secretary-Treasurer of Local 55, approached road 
driver Lewis D. Hanna, a road driver for Dance Freight 
Lines, a truck carrier, and sought to ascertain whether 
Hanna had any Overnite freight in his truck. The Board 
found that in connection with these inquiries Rutledge 
suggested to Hanna that he not handle any Overnite cargo. 
This was the only instance found by the Board of any 
employee of a secondary employer being requested not to 
handle the freight of Overnite Transportation Company. 


There was no evidence in the record to the effect that 
Local 728 had authorized Rutledge to make said statement 
or to induce any employee of a secondary employer not to 
handle Overnite Transportation Company’s freight. Nor 
was there any evidence that Local 728 had any knowledge 
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that Rutledge had done so. The undisputed evidence estab- 
lishes that Local 728 had absolutely no authority over Rut- 
ledge. 


There was no evidence in the record that Local 728 ever 
authorized either Local 71, 55 or 509 to engage in ambula- 
tory picketing or that Local 728 in any way directed or 
authorized the picketing of said Locals in North and South 
Carolina to be engaged in in any particular manner or 
issued any instructions or made any suggestions to said 
Unions that they engage in picketing in any manner. There 
was no evidence that Local 728 was in any way involved 
in said picketing. 


On the contrary, there was undisputed evidence that 
Local 728 had nothing whatsoever to do with the picketing 
in the State of North Carolina—(J.A. 122-23), gave no in- 
structions as to how to picket in the State of North Caro- 
lina—(J.A. 122). 


The evidence established that Local 728 had no authority 
to issue any instructions whatsoever to Locals 509, 71 or 
55 as to what they should do or how they should picket or 
what they should not do, and Local 728 did not attempt 
to issue such instructions or even to make suggestions with 
reference thereto. 


Each Union conducted its strike in its own way, having 
complete jurisdiction over how it would conduct its strike, 
and the only joint action by the Union was the fact that 
they agreed that they would begin their strikes at the same 
time. 


THE BOARD’S CONCLUSIONS OF LAW 


The Board found that Locals 728, 55, 71 and 509 had 
engaged in a joint enterprise to picket the terminals of 
Overnite Transportation Company within the jurisdictions 
of Locals 55, 71, and 509, and that although Local 728 did 
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not engage in any of the picketing alleged in the complaint, 
that as a result of said joint enterprise Local 728 was jointly 
responsible with Locals 71, 55 and 509 for all of the actions 
of Locals 55, 71 and 509 which were alleged in the com- 
plaint. 


The Board further found that as the result of the follow- 
ing of the trucks of Overnite Transportation Company and 
the picketing of the drivers of said trucks by Locals 55, 
71 and 509 at the premises of secondary employers, Locals 
71, 55, 509 and 728 had engaged in illegal inducement of 
the employees of secondary employers, in violation of Sec- 
tions 8 (b) (4) (A) and (B) of the National Labor Rela- 
tions Act. 


The Board further found that as a result of Local Union 
55’s Secretary-Treasurer, Hugh Rutledge, suggesting to 
Lewis D. Hanna, Dance Freight Lines’ road driver, that 
Hanna not handle Overnite Transportation Company 
freight, all of said Local Unions, namely: 55, 71, 509 and 
728, had engaged in conduct violating Sections 8 (b) (4) 


(A) and (B) of the National Labor Relations Act. 


THE BOARD’S ORDER 


The Board ordered Locals 55, 71 and 509 to cease and 
desist from secondary activity against any person engaged 
in commerce or in an industry affecting commerce in order 
to force any such person to stop doing business with Over- 
nite or to force Overnite to recognize said Unions or any 
of them as representatives of Overnite’s employees in the 
absence of Board certification. 


Unlike its Order as to Locals 55, 71 and 509, the Board’s 
Order as to Local 728, the only Union which had not 
engaged in the picketing alleged in the complaint, required 
Local 728 to cease and desist from engaging in or inducing 
or encouraging any individual employed by any person 
engaged in commerce or in an industry affecting commerce 
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doing business with Overnite Transportation Company or 
by any other person engaged in commerce or in an industry 
affecting commerce to engage in a strike or a refusal in the 
course of his employment to use, manufacture, process, 
transport or otherwise handle or work on any goods, ar- 
ticles, materials or commodities or to perform any services 
where an object thereof is (1) to force or require any such 
person engaged in commerce or in an industry affecting 
commerce to cease doing business with Overnite Trans- 
portation Company or with any other person engaged in 
commerce or in an industry affecting commerce, or (2) to 
force to require Overnite Transportation Company or any 
other person engaged in commerce or in an industry affect- 
ing commerce to recognize or bargain with respondent as a 
respresentative of their employees unless respondent shall 
have been certified as a representative of such employees 
under the Provisions of Section 9 of the Act. 


STATUTES INVOLVED 


The pertinent provisions of the Labor Management Re- 
lations Act 1947 (61 Stat. 136, 29 U. S. C., See. 151, et seq.) 
are Sections 7,8 (b) (4) (A) (B) and 13. 


“Section 7. Employees shall have the right to self 
organization, to form, join or assist labor organizations 
to bargain collectively through representatives of their 
own choosing and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as 
a condition of employment as authorized in Section 


8 (a) (3).” 


“Section 8 (b). It shall be an unfair labor practice 
for a labor organization or its agents—... 


“(4) To engage in or to induce or encourage the em- 
ployees of any employer to engage in a strike or a 
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concerted refusal in the course of their employment to 
use, manufacture, process, transport or otherwise han- 
dle or work on any goods, articles, materials or com- 
modities or to perform any services where an object 
thereof is (A) forcing or batons any employer or 
self employed person to join any labor or employer 
organizations or any employer or other person to cease 
using, selling, handling, transporting or otherwise 
dealing in the products of any other producer, proces- 
sor or manufacturer or to cease doing business wi 
any other persons; (B) forcing or requiring any other 
employer to recognize or bargain with a labor organ- 
ization as the representative of his employees unless 
such labor organization has been certified as a repre- 
sentative of such employees under the provisions of 
Section 159 of this Title.” 


“Section 13. Nothing in this Act except as specifi- 
eally provided for herein shall be construed so as either 
to interfere with or impede or diminish in any way 
the right to strike or to affect the limitations or qual- 
ifications on that right.” 


STATEMENT OF POINTS 


1. The Board erred in not finding affirmatively that the 
following of the trucks of the primary employer and the 
picketing of the drivers of said trucks at the premises of 
secondary employers equated with the picketing at the site 
of the primary employer was primary, traditional and pro- 
tected concerted activity. 


2 The Board erred in presuming or finding as a matter 
of law and without evidence of unlawful object that the 
following of the trucks at the places of business of second- 
ary employers was secondary and in violation of Sections 
8 (b) (4) (A) & (B). The mere act of picketing without 
more was wrongfully declared unlawful simply because it 
occurred at the sites of secondary employers, although the 
picketing was of the employees of the primary employers 
at said sites. ‘ 
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3. The Board’s Order restrains the Union’s basic right 
to inform employees of the existence of a labor dispute 
without justification in law and is contrary to the first 
amendment of the Constitution of the United States. 


4. The Board erred in finding that the action of said 
Rutledge in his conversation with employee Hanna of 
Dance Freight Lines, constituted illegal inducement of an 
employee of a secondary employer in violation of Sections 
8 (b) (4) (A) and (B). 


5. The Board erred in finding that Local 728 was respon- 
sible for the actions of Locals 55, 71 and 509, and that Local 
728 had violated Sections 8 (b) (4) (A) and (B) because 
of the alleged violation of said Sections by Locals 55, 71 
and 509. 


6. The Board erred in ordering Local 728 to cease and 
desist from engaging in certain conduct not only as to 
Overnite Transportation Company and as to those doing 
business with Overnite Transportation Company, but also 
as to “any person engaged in commerce or in an industry 
affecting commerce.” 


SUMMARY OF ARGUMENT 


The fundamental arguments of the petitioner are as 
follows: 


The picketing by Locals 71, 55 and 509 of employees of 
the primary employer when said employees were making 
deliveries to the sites of secondary employers was protected 
primary picketing. Only a very small fraction of the time 
of said employees was spent at the situs of the primary 
employer, and the only way to effectively convey the mes- 
sage of the picket sign to the employees of the primary 
employer was to picket said employees where said em- 
ployees spent by far the greatest portion of their time. 
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It is the further position of the petitioner that there is no 
substantial evidence to the effect that Local Union 728 ever 
engaged in any of the conduct alleged in the complaint or 
ever engaged in any picketing of either Overnite Trans- 
portation Company or any employees of secondary em- 
ployers within the eleventh region of the National Labor 
Relations Board, and there is no evidence that Local 728 
ever authorized Locals 55, 71 or 509 to engage in any of 
picketing alleged by the National Labor Relations Board 
to be violative of Sections 8 (b) (4) (A) and (B), nor is 
there any evidence that Local 728 ever even had knowledge 
of the conduct alleged in the complaint, if said conduct did 
in fact occur. Local 728 is shown by the evidence to be a 
local autonomous Union entirely separate and apart from 
Locals 55, 71 and 509 and having no jurisdiction to in any 
way govern any affairs or policy of Locals 55, 71 or 509, and 
the Board was, therefore, in error in holding Local 728 to 
have violated Sections 8 (b) (4) (A) and (B) because of the 
Board’s finding that Locals 55, 71 and 509 had engaged in 
conduct in violation of Sections 8 (b) (4) (A) and (B). 


The only incidence found by the Board of any request 
to any employee of a secondary employer not to handle 
the freight of the primary employer was the single isolated 
incidence of Rutledge’s alleged inducement of one single 
employee of a secondary employer. That there is no evi- 
dence in the record that Local 728 knew of said Rutledge’s 
alleged inducement of Hanna, nor is there any evidence 
that Local 728 at any time authorized any such alleged 
inducement, nor is there any evidence that Local 728 had 
any control whatsoever over the actions of the said Rut- 
ledge, who was an officer of an entirely different and sepa- 
rate autonomous labor organization, and that a single iso- 
lated alleged incidence of inducement by an officer of an 
autonomous local over whom the petitioner had no control 
does not justify the National Labor Relations Board in 
finding that Local 728 has violated Sections 8 (b) (4) (A) 
and (B) of the Act. 
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The remedy of the National Labor Relations Board not 
only ordering Local 728 to cease and desist from engaging 
in the alleged illegal conduct as to Overnite Transportation 
Company or any other person engaged in business with 
Overnite Transportation Company but ordering Local 728 
to cease and desist from engaging in such conduct as to any 
person engaged in commerce or in industry affecting com- 
merce, was an improper exercise of the Board’s power to 
fashion a remedy for the following reasons: 


1. There were no allegations in the complaint, at the 
hearing, nor in the exceptions of the General ounsel 
that said remedy should be granted, and the first that 
Local 728 learned that said remedy was in any way 
involved in the case was when the Board announced 
said remedy in its decision and order as a fait accompli. 
The petitioner has, therefore, not been accorded its 
“day in court” as to said remedy. 


2. The Board gave as its reason in its decision and 
order for the granting of said unusual remedy certain 
alleged violations of the National Labor Relations Act 


by Local 728 which were not included in the complaint 
or any other plenaing or the evidence in this cause, 


and the Board went beyond the record of this cause 
as a justification and reason for granting that remedy. 


3. In so doing, the Board denied Local 728 due 
process of law, in violation of the Fifth Amendment 
of the Constitution of the United States. 


4, The prior cases cited by the Board as justification 
for said “Broad Order”, were all close cases in which 
there were reversals and dissenting opinions, a study 
of said cases making clear that Local 728 was merely 
litigating close, unsettled questions of law and was not 
showing a disregard for the law justifying the issuance 
of an unusual remedy as to Local 728. 


5. The Board cited as justification for said “Broad 
Order” three cases which were settled without trial and 
which settlement agreements contained the stipulation 
that by so settling Local 728 did not admit that it had 
violated the National Labor Relations Act, and by cit- 


12 


ing said cases as justification for the granting of a 
“Broad Order” the Board in effect repudiated its stipu- 
lations. 


6. Local 728 was the only one of the four Unions 
which were respondents in this case before the Na- 
tional Labor Relations Board which did not engage in 
any of the conduct found by the Board to be violative 
of Sections 8 (b) (4) (A) and (B) of the Act, notwith- 
standing which Local 728 was the only one of said 
respondents against whom a “Broad Order” was issued. 


ARGUMENTS 


WAS LOCAL 728 RESPONSIBLE FOR THE ACTIONS 
OF LOCALS 55, 71 AND 509% 


The complaint in this case alleges violations of Section 
8 (b) (4) (A) and (B) of the National Labor Relations Act. 
It is alleged that all respondents jointly conspired to engage 
in strike activity and picketing of the various terminals of 
Overnite Transportation Company. No picketing alleged 
in this complaint was done by Truck Drivers and Helpers 
Local Union No. 728. It is alleged, however, that since the 
picketing was allegedly a joint enterprise by all of the 
respondents, all the respondents are jointly liable for any 
alleged unfair labor practices of any of the respondents, no 
matter where or by whom committed. 


Local Union No. 728 denies that it was engaged in a joint 
enterprise with the other respondents in this case or that 
it was in any way responsible for any picketing engaged 
in in the States of North Carolina and South Carolina. 


There is no evidence of any picketing or actual partici- 
pation in any activities alleged in the complaint by Local 
Union No. 728. It is the earnest insistence of Local Union 
No. 728 that the evidence fails to establish that Local Union 
No. 728 was a party to any joint enterprise or was in any 
way responsible for the picketing alleged in the charge. 
Local Union No. 728 does not in any way concede that there 
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has been a violation of law by anyone, but merely points 
out the fact that it was in no way engaged in any of the 
activities alleged in the complaint. 

The undisputed evidence establishes that each local union 
named as a respondent in this cause has jurisdiction in a 
specific geographical area and has no jurisdiction to repre- 
sent employees beyond said jurisdictional boundaries. 
Local Union 728 has jurisdiction to represent employees 
and does represent employees only in the State of Georgia. 
Local Union 728 represents no employees in the States of 
North and South Carolina, and has made no bargaining 
request for recognition as bargaining representative of 
employees within said States. (J.A. 122-23). 


Local Union 728 is a completely autonomous union which 
runs its own affairs, elects its own officers, pays its own 
expenses, abides by its own by-laws, executes its own bar- 
gaining contracts and has no authority to engage in any 
such activities beyond the State of Georgia. Local Union 
728 engaged in organizing employees of Overnite Trans- 
portation Company only in the State of Georgia and did 
not engage in any of the organizational drives in the States 
of North and South Carolina, The other local union re- 
spondents engaged in organizational activities within their 
own jurisdiction only. The bargaining demand was made 
of the Company by each individual union for the employees 
within its own jurisdiction and said bargaining demand 
was completely independent of any bargaining demand 
made by any other respondent and had the Company 
acceded to the request of any of the individual unions, said 
union would have been engaged in collective bargaining 
with the employer rather than striking within its jurisdic- 
tion for recognition—(J.A. 124). 

Local Union 728 had absolutely no control over the pick- 
eting in the States of North or South Carolina and deter- 
mined its own method of picketing in the State of Georgia 
without any dictation or interference by any of the other 
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local unions. For example, certain of the respondent’s en- 
gaged in ambulatory picketing in the States of North and 
South Carolina and no ambulatory picketing was engaged 
in the State of Georgia within the jurisdiction of Local 
Union 728. The difference in method of picketing was based 
on a difference of procedure and approach by each indi- 
vidual local union within its own jurisdiction over which 
it had exclusive control as to the method of such picketing. 
(Local Union 728 does not, however, seek to in any way 
imply that, had it engaged in ambulatory picketing under 
the Moore Dry Dock Standards, it would have been in any 
way illegal, but on the contrary states the position as will 
be hereinafter more fully set out that such picketing is 
legal.) 

The strike by each individual union was over the Com- 
pany’s refusal to recognize the said union within its juris- 
diction—(J.A. 123), and, as hereinabove stated, no local 
union had anything to do with the dispute or method of 
picketing of any other local union—(J.A. 123). 


The demands for recognition were independently made 
by each of the local unions and no local union joined in de- 
mand for recognition with any other local union—(J.A. 
123). 


No union paid any strike benefits for any other union’s 
strike, but paid strike benefits only concerning its own 
strike. 

The various local unions synchronized the starting date 
of their various strikes so as to make the strikes more effec- 
tive. This constituted the sole concerted action and did not 
constitute the matter one single strike, but, on the contrary, 
each union conducted its own strike over its own labor dis- 
pute, and merely called its strike at the same time the other 
unions called their strikes. The fact that the strikes were 
called at the same time did not in any way make the strikes 
a joint action or give any union any control over the method 
used in the strike by any other union. Several meetings 
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were called merely for the purpose of discussing the mak- 
ing of request for recognition and of synchronizing the 
starting dates of the strikes. The expenses of attending 
these meetings were paid by each individual union for its 
own representative attending, and there was no joint pool- 
ing of funds. None of the strikes were sanctioned by the 
International Union. 

It is insisted, however, that the language upon the picket 
sign makes Local Union 728 a party to the picketing and 
responsible for the actions of the other unions. The under- 
signed wish to point out the fact that nowhere on the picket 
sign does it say that Local Union 728 is on strike at the 
premises being picketed or anywhere in North or South 
Carolina. The picket sign simply recites that those picket- 
ing are on strike and that the employer is unfair to various 
unions, including Local Union 728. There is quite a differ- 
ence in a union which is picketing stating of its picket sign 
that the sister local is one of the picketing parties. There 
is nothing on the sign to the effect that Local Union 728 
is engaged in the picketing or is on strike in North Carolina 
against Overnite Transportation Company. In other words, 
the local unions in North and South Carolina are merely 
publicizing the fact that one reason for their strike is the 
fact that the employer is being unfair to a sister local. For 
one party to state that he is taking an action because he 
feels that another party has been mistreated, does not make 
the mistreated one party to the action. Certainly a person 
can be held responsible for the action of another person 
only if he has participated in that action and not if the 
other person is merely taking an action because he does 
not like the way the first person is being treated. 

The mere synchronizing of the various strikes by each 
union conducting its own strike at the same time the other 
unions were conducting their strikes did not make the 
strikes a joint enterprise such as would bind each local 
union for all of the actions of the other local unions. There 
is no showing of any authority on the part of Local Union 


16 


728 to interfere in any way with how the strike should be 
conducted in North and South Carolina, and all of the 
evidence is to the effect that Local Union 728 had absolutely 
no power to in any way engage in such interference. There 
is no evidence that Local 728 even had knowledge of how 
gaid strikes were being conducted. It is therefore respect- 
fully submitted that the complaint should be dismissed 
insofar as Local Union 728 is concerned as there is no 
showing that Local Union 728 in any way engaged in any 
illegal action in any of the instances cited in the complaint. 


DID LOCAL UNIONS 55, and 509 VIOLATE THE ACT 
BY PICKETING EMPLOYEES OF PRIMARY EM- 
PLOYERS AT THE TERMINALS OF SECONDARY 
EMPLOYERS? 


Aside from the fact that Local Union 728 should be dis- 
missed from the complaint because there is no evidence that 
Local Union 728 participated in any of the alleged con- 


duct, it is further respectfully submitted that there was no 
violation of the law by anyone in this cause, and that under 
the decisions of the courts, the actions of the unions which 
were picketing were legal. 


It was stipulated that the other unions engaged in 
ambulatory picketing. However, the evidence does not 
establish any violation of any of the Moore Dry Dock 
Standards, and picketing was only engaged in at such times 
as the employees of the primary employer were present 
and those employees, and not secondary employees, were 
picketed. It is respectfully submitted that the Washington 
Coca-Cola decision of the National Labor Relations Board 
has not been affirmed by the courts. 


In the case of National Labor Relations Board vs. Gen- 
eral Drivers, Warehousemen and Helpers, Local 968, 225 
Fed. 2d 205, 36 LRRM 2541, in which certiorari was denied 
by the United States Supreme Court, 38 LRRM 2142, 350 
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US. 914, the 5th Circuit Court of Appeals in a case in- 
volving ambulatory picketing held: 


“. .. We conclude that no warrant exists either in 
the language of the statute or the authorities cited 
which would justify the adoption and approval of its 
“situs” theory to an extent inconsistent with other 
provisions of the Act, or for empowering the Board 
under guise of fact-finding, to fix the ‘situs’ of a dispute 
at only one of a primary employer’s numerous business 
activities, thereby isolating other employees of that 
same primary employer from exercising their statutory 
rights under Section 7, 29 U.S.C.A. Sec. 157, to engage 
in mutual aid and protection and make common cause 
with their co-workers. ... Unless the truck drivers 
and warehousemen, only four in number, could per- 
suade the other employees of Otis Massey to decline 
to do their employer’s installation work until the strike 
was settled, it is obvious that the strike was foredoomed 
to failure from its inception, for picketing only at the 
warehouse ‘situs’ where such other employees almost 
never came was but a useless and futile gesture. 


“Jrrespective of the Board formulated ‘situs’ theory, 
however, we think such peaceful picketing upon com- 
mon premises, directed solely against the primary em- 
ployer with whom a labor dispute exists, is still lawful 
under the act, and that any adverse effect upon sec- 
ondary, neutral employers must necessarily be viewed 
as incidental to the lawful exercise of that statutory 
right. N.L.B.B. vs. International Rice Milling Co., 
supra... .” 

This court decided this exact question in the case of 
Sales Drivers, etc., vs. National Labor Relations Board, 229 
Fed. 514, 37 LRRM 2166, Certiorari denied 38 LRRM 2211, 
351 U. S. 972°. Said case involved ambulatory picketing, the 
Court finding as follows: 


“The pickets carried si which read as follows: 
‘Employees of Campbell Coal Company on strike in 


© This case involved Petitioner which was formerly known as Sales 
Drivers, Helpers & Building Construction Driver Local 859, 
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protest of discharges against union employees. Sales 
Drivers, Helpers and Building Construction Drivers 
Local 859 AFL’. The picketing continued so long as 
Campbell’s trucks remained on the construction site 
and was confined to the immediate area of the trucks 
or as close as the pickets could get without trespassing 
on private property. Except for displaying the picket 
signs, the union’s pickets did not communicate with 
any employees working at the projects. 

“On these findings the Board reached the conclusion 
that Sec. 8 (b) (4) (A) was violated because the picket- 
ing was conducted ‘to force secondary employers 
located on such [construction] projects to cease doing 
business with Campbell by inducing and encouraging 
the employees of said employers to engage in a strike.’ 


ee 


“In so ruling the Board said it relied upon the rea- 
sons stated in Washington Coca Cola, 107 NLRB 104, 
affirmed in Thurston Motor Lines, Inc., 110 NLRB 
122. It considered without merit the Union’s defense 
that its picketing of the construction projects was 
within the area of permissible conduct recognized by 


the Board in Moore Dry Dock Company, 92 NLRB 
547.... 


“In Washington Coca Cola, supra, decided before 
Thurston and now also relied upon, the Board answered 
the union’s contention that certain picketing was pro- 
tected by the Moore Dry Dock Rule by holding the rule 
inapplicable whenever the struck employer has a 
permanent place of business at which picketing can 
be effectively carried on... Yet Campbell’s employees 
worked at these places only about 25% of their time 
and spent 50% with the trucks at places where Camp- 
bell did business coincidentally with neutral employers. 
Section (b) (4) (A) does not contain a provision 
which condemns concerted activity of employees with 
respect to their own employer merely because it 
occurs at a place where it comes to the attention of 
and incidentally affects employees of another, even 
where the activity could be carried on at a place where 
the primary employer alone does business. The exist- 
ence of a common site of such incidental effect, and of 
another place which can be picketed are factors to be 
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considered in determining whether or not the Section 
has been violated, but alone are not conclusive. The 
presence of these factors does not warrant a failure to 
consider other facts which are relevant and perhaps 
countervailing. See NLRB vs. General Drivers, Ware- 
housemen & Helpers, Local 968, (C.A.5), 225 Fed. 2d 
205, at pages 209-210. No rigid rule which would make 
these few factors conclusive is contained in or deduc- 
tible from the statute. To read it into statute by impli- 
cation would unduly invade the application of Section 
13 which preserves the right to strike ‘except as spe- 
cifically provided’ in other provisions of the act. It is 
not specifically provided that picketing at a common 
site with an incidental effect upon employees of a 
neutral empioyer is unlawful in every case where 
picketing could also be conducted against a primary 
employer at another of its places of business.” 


After citing extensively from the NLRB vs. General 
Drivers, supra., the Court continues: 


“We agree with this analysis. In this case the Board 
does not even press the contention that the existence 
of a separate situs of the primary employer causes the 
Moore Dry Dock Standards to bar picketing at a com- 
mon situs. Rather, it seems to assert that these stand- 
ards need not be considered if effective picketing can 
be conducted at a situs not common. Nevertheless this 
difference of approach and whatever factual_differ- 
ences exist between Brewery and Beverage Drivers 
and this case do not render the Fifth Cirenit Court 
reasoning any less pertinent. A violation of Section 8 
(b) (4) (A) is not to be found by a rule of decision 
based upon findings which are inadequate to support 
the conclusion reached.” 


In the case of Alpert vs. Steelworkers, 38 LRRM 2193, 
141 Fed. Supp. 447 United States District Court, District 
of Massachusetts, held, in a case involving ambulatory 
picketing as follows, in answer to the Board’s Washington 
Coca Cola theory: 


“The most remarkable aspect of the testimony is that 
it indicates that the pickets were never present except 
when the trucks of Barry were present. Moreover, 


20 


there is no showing, with the single exception of the 
testimony offered by Mike Manos of the Highway Ex- 
press Company, that there were conversations between 
the pickets and the employees of the secondary em- 
ployers. .. . All of the testimony indicates that at each 
of the plants they stayed 25 to 60 feet away from the 
secondary employers work places. .. 


“In short, we have here picketing not at the situs of 
the employer’s plant, but at other places where some 
of his employees are. But self restraints as to times, 
distances and conduct have been imposed by the pickets 
which colorably limit their direct appeal to the em- 
ployees of the primary employer. 


“Judge Fahy notes that in its evolution in this area 
of decision the Board has now made it a prerequisite 
that no situs for effective picketing other than the pri- 
mary employer’s place of business, of a place that is 
common to the primary employer and secondary em- 
ployers, be available; and he suggests that, if the 
Board has gone this far, the Board is not really lookin 
at the specific facts but operating by judicial fiat aaa 


thus acting in a manner which in other types of cases 
the Supreme Court has not approved... .” 


It is respectfully submitted that there was not adequate 
opportunity to publicize the dispute at the primary site. 
Adequate opportunity does not mean that the employees 
of the primary employer merely had an opportunity to 
know that the picket line was erected and that the dispute 
was in progress. Adequate opportunity means an oppor- 
tunity to emphasize the language of the picket sign to such 
an extent that it can make enough impression upon the 
primary employees that they may be induced to assist the 
union on strike. The evidence establishes that the sub- 
stantially greater portion of the time the drivers were away 
from the primary site making deliveries. Therefore, unless 
the pickets engaged in ambulatory picketing, the large ma- 
jority of the time the employees of the primary employer 
would not be available for the purpose of the pickets em- 
phasizing the message of their picket sign. Every principle 
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of advertising is one of the reiteration. If this theory is 
wrong, the whole principle of the advertising industry is 
wrong, and it is a gross waste of the stockholders’ money 
to constantly reiterate the sales message. By the same 
token, it cannot be said that because employees of the pri- 
mary employer may cross the picket line each day and may 
spend 10% or 15%, or less, of their time at the primary 
site, that the advertising opportunity is adequate. This 
principle has been recognized in the cases hereinabove cited 
and the law has already been completely settled by this 
Court. 


DOES RUTLEDGE’S CONVERSATION WITH HANNA 
MAKE LOCAL 728 IN VIOLATION OF THE ACT? 


The single instance of Rutledge, of Local 55, allegedly 
requesting Dance Freight Lines’ employee, Hanna, not to 
handle Overnite freight is the only evidence of any alleged 
inducement of secondary employees. There is no evidence 
that Local 728 authorized such statement to be made or 


even knew it had been made. The undisputed evidence 
establishes that Local 728 had no authority over Rutledge 
and could not have prevented Rutledge from doing what- 
ever he chose. (Local 728 does not concede that Rutledge 
violated the Act.) Rutledge was acting for his own Union 
in furtherance of his own strike and Local 728 was in no 
way responsible. 


Intent is still an important ingredient in a violation of 
the Act. Is Local 728 to be held to have violated the Act 
because of one alleged action of alleged inducement of one 
employee by an officer of another Union over whom Local 
728 has absolutely no control? 


DID THE BOARD FASHION A PROPER REMEDY AS 
TO LOCAL NO. 7282 


The National Labor Relations Board, in its decision ren- 
dered in this cause on March 1, 1961, held as follows: 
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“The order against Respondent Local 728 will con- 
tain similar cease and desist provisions against like 
or related conduct but in addition our order against 
Local 728 will cover any future unlawful secondary 
boycott activity respecting any other primary person 
engaged in commerce or in an industry affecting com- 
merce. A broad cease and desist order of this type 
against Local 728 appears necessary in order to effec- 
tuate the policies of the Act because of the extent to 
which Local 728 had demonstrated a proclivity to vio- 
late the Act by secondary boycott activity against 
persons with whom it develops disputes. In addition 
to the instant case involving as it does 18 secondary 
employers, there have been in recent times four other 
contested secondary boycott cases in which it has been 
necessary for the Board to issue orders against Local 
798 and in which Local 728 has been found to have 
engaged in deliberate and extensive unlawful sec- 
ondary activity in aid of its disputes. Further, there 
were three additional cases which were settled by set- 
tlement stipulation before final adjudication but in 
which it was necessary for the General Counsel to 
secure Federal District Court injunctions against 
Local 728 on the ground there was reasonable cause 
to believe that Local 728 was engaged in unlawful sec- 
ondary activity. This record of persistent and repeated 
violations by Local 728 indicates the necessity of a 
broad order against it to prevent it from continuing 
with impunity to violate the secondary boycott section 
of the Act, free from restraint of prior orders more 
narrow in scope.” 


The Board cited in support of its position four cases in 
which Local 728 had been found to violate the law; the 
eases of Truck Drivers & Helpers Local Union 728 vs. 
NLRB (Genuine Parts Company) 265 F.2d 439 (C.A.5) 
cert. denied 361 U. S. 917 enforcing 119 NLRB 399; Truck 
Drivers & Helpers Local 728 vs. NLRB (Campbell Coal 
Company) 249 F.2d 512 (C.A.D.C.) cert. denied 355 U. 8. 
958 enforcing 116 NLRB 1020; NLRB vs. Truck Drivers & 
Helpers Local Union 728 (National Trucking Company) 
(Ford Motor Company) 298 F.2d 791 (C.A.5) enforcing 
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111 NLRB 433; Truck Drivers & Helpers Local Union 728 
(Empire State Express) 116 NLRB 615. 


The Board cited in support of its position that there have 
been three cases settled by settlement stipulations in which 
10 (1) injunctions have been issued, the cases of NIRB vs. 
Truck Drivers, etc. (Harper Motor Lines) 38 LRRM 2545 
(D.C.N.Ga.) Case No. 10-CC-253, Board Order and Consent 
Decree (C.A.5) November 20, 1956; Phillips vs. Truck 
Drivers, etc. (Georgia Highway Express) 42 LRRM 2104 
(D.C.N.Ga.) Case No. 10-CC-375 & 376, Board Order and 
Consent Decree (C.A.5); Phillips vs. Truck Drivers, etc. 
(Whitley Construction Company) injunctive relief granted 
September 6, 1957 (D. C. Ga) Cost No. 10-CC-342 Board 
Order and Consent Decree, April 2, 1958 (C.A.5). 


The cease and desist order ordered Truck Drivers & 
Helpers Local Union 728 to cease and desist from certain 
conduct not only as to Overnite Transportation Company 
or those companies doing business with Overnite Trans- 


portation Company but also as to “any other person en- 
gaged in commerce or in an industry affecting commerce”. 


THE “BROAD ORDER” WAS ISSUED ONLY AS TO 
THE ONE UNION WHICH HAD ENGAGED IN NO 
ACTIVITIES ALLEGED IN THE COMPLAINT. 


A so-called “Broad Order” was granted only as to Local 
Union #728. However, Local Union #728 is the only one 
of the Respondents in this cause which did not take part in 
any of the actions alleged in the complaint. The deci- 
sion in this cause insofar as it related to Local 728 was 
based entirely upon the theory of the General Counsel 
that the Respondents in this cause agreed to jointly to en- 
gage in picketing of Overnite Transportation Company. 
The only place that Local #728 engaged in any picketing 
was in the State of Georgia and this picketing admittedly 
was not involved in this case. Insofar as the actions alleged 
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in the case at bar are concerned, Local Union #728 did not 
in any way participate in any of these actions and was 
found guilty by the Board only under a theory of “guilt 
by association”, in that the Board found that the picketing 
was a joint enterprise of all of the Unions. The evidence 
established without contradiction that all of the Unions 
are autonomous local unions independent unto themselves 
and affiliated with the International Union. Local Union 
#728 has no authority whatsoever to require any of the 
other respondents to engage in picketing in any particular 
way or to refrain from engaging in picketing or other 
conduct in any particular way even if it saw fit to do so. 
All of the unions which committed the actions which the 
Board apparently felt were violative of the National Labor 
Relations Act were given a normal order. The Broad Order 
was given only as to the Union that did not participate in 
any of these actions but was found guilty only because its 
name was upon the picket sign and, according to the Gen- 
eral Counsel’s theory, had agreed to engage in picketing 
of Overnite Transportation Company in Georgia while the 
other unions engaged in such picketing in the Carolinas. It 
is respectfully submitted that to permit the unions which 
were actual participants in the actions complained of to 
only post an order to cease and desist from engaging in 
conduct as to the parties named in the complaint and to 
decree such an unusual order as to the union which was 
found guilty only for a technical reason is definitely dis- 
paraging treatment. 


LOCAL 728 WAS NOT GIVEN ITS “DAY IN COURT” 
AS TO A “BROAD ORDER”. 


Local 728 wishes to point out to the Board that it has 
never been given its day in court as to this situation and 
respectfully submits that the Board’s action in this cause is 
a violation of due process of law in violation of the Fifth 
Amendment to the Constitution of the United States. The 
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fact that a “Broad Order” was going to be requested was 
not made known in any of the pleadings in this cause, such 
an order was not requested at the trial level, it was not re- 
quested in briefs to the Trial Examiner, and was not in any 
way mentioned at the trial level. The respondent therefore 
had no way of knowing that a “Broad Order” was involved 
in this cause at the time this case was tried and Local 728 
has never had a day in court as to this issue, and has been 
penalized by an unusual remedy by the Board without any 
opportunity to defend itself. 


It is respectly submitted that the Board, in taking such 
action, has violated the due process of law clauses of the 
Fifth Amendment to the Constitution of the United States 
and that said order is void for that reason. 


THE BOARD WENT OUTSIDE THE RECORD IN IS- 
SUING ITS “BROAD ORDER”. 


It is further submitted that the National Labor Relations 
Board’s said decision is a violation of the due process clause 
of the Fifth Amendment to the Constitution of the United 
States for the reason that it finds that a so-called Broad 
Order should be granted not from the evidence introduced 
in this cause or alleged in the pleadings but from evidence 
that was not introduced in this cause or alleged in the 
pleadings. It is submitted that the National Labor Rela- 
tions Board does not have a right to go beyond the evidence 
introduced in the cause in making its determination that 
such action constitutes a violation of due process of law and 
that five Cireuit Courts of Appeals have disapproved said 
practice as has the Supreme Court of the United States in 
recent months. 


The Seventh Circuit Court of Appeals in the case of 
National Labor Relations Board vs. United Brotherhood of 
Carpenters, 276 F. 2d 694 held as follows: 
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“Tn the case at bar, the board had the facts involved 
in the pending charge of secondary boycott against An- 
dersen before it and was able to adjudicate thereon. 
However, when it purported to grant relief in cases of 
secondary boycotts against others than Andersen be- 
fore those cases arose (if ever) the Board lacked suffici- 
ent facts upon which to act. Consequently, in effect it 
merely announced a legal pattern, commanded “Go 
and sin no more” and then washed its hands of the 
matter. The effect of its argument here is that, in ask- 
ing us to enforce its order, it would impose upon @ 
court of appeals, on a possible future hearing of con- 
tempt charges, the duty of resolving factual issues as 
to whether an illegal secondary boycott has been com- 
mitted against a particular primary employer not 
named in the present proceeding. This duty we should 
not undertake because, first, that determination should 
be made by the Board before it enters its order, and 
secondly, we do not believe it was the intent of con- 
gress that courts of appeal should be so used in en- 
forcement proceedings to remedy deficiencies in the 
orders sought to be enforced. 


“We agree with what was said in N.L.R.B. vs. Lo- 
cal 926, ete., 5 Cir., 267 F. 2d 418, where an order was 
entered by the Board that a union cease and desist 
from causing a secondary boycott aimed at Columbus 
Construction Company or ‘any other employer or per- 
son.’ The court, at page 421, said: 


«e © © There is nothing in the record to justify any 
such broad coverage. * * * 


“We are aware of the considerations supporting 2 
broad grant of discretion to the Board in determining 
the proper remedy for a violation of the Act. We con- 
sider more important, and basic to a fair administra- 
tion of the Act, the hard-won principle of Anglo- 
American law that a judgment or order must find 
adequate support in the record. An order of a court or 
federal agency that goes beyond the record to penalize 
an offender as a bad actor smacks too much of attainder 
to be acceptable by this Court. We are committed to a 
narrower view of the proper scope of orders that may 
ae the basis for contempt proceedings.” (Citing 
cases. 
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“For the reasons set forth above, we hold that the 
language which has been italicized in the Board’s order 
of June 26, 1959, must be stricken therefrom and that 
a decree be entered herein modifying said order in 
that respect and enforcing it as so modified.” 


The Court of Appeals for the First Circuit held in the 
case of National Relations Board vs. Local 476, United 
Association, 280 F. 2d 441, as follows: 


“In the instant ease, neither the trial examiner nor 
the Board made any finding relating to the likelihood 
of similar violations by respondents. The only facts 
pointed out by counsel for the Board on this petition 
are that the respondent union had a collective bargain- 
ing agreement with an association of heating and pip- 
ing contractors and that the union’s decision was made 
to protect its jurisdiction. These facts alone do not 
sufficiently indicate that respondents will commit simi- 
lar violations as to others in the future. Nor can reli- 
ance be placed on a past dispute as to employment of 
a steamfitter to maintain a temporary hearing system 
which was mentioned in the record, since the settlement 
agreement specifically disclaims any admission by the 
the union of a section 8 (b) (4) (A) violation. See 
N. L. R. B. vs. Local 926, International Union of Op- 
erating Engineers, etc., supra. This certainly cannot 
support a conclusion of a “proclivity for unlawful con- 
duct.” McComb vs. Jacksonville Paper Co., 1949, 336 
U. S. 187, 192, 69 S. Ct. 497, 500, 93 L. Ed. 599.” 


In the case of National Labor Relations Board vs. Grand- 
man Allen Company, 281 F. 2d 797, the Sixth Circuit Court 
of Appeals held as follows: 


“In striking out the language we believed objection- 
able, we acted on the authority of Communication 
Workers of America vs. N.L.R.B., 362 U. S. 479, 80 S. 
Ct. 838, 840, 4 1 Ed. 2d 896; Cf. N.L.R.B. vs. Local 926, 
International Union of Operating Engineers, 5 Cir., 
267 F.2d 418. 


“While the Communication Workers case involved 
the language “or any other employer” and the present 
case “or any other labor union”, we think this is a 
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distinction without a difference. If it should become 
necessary to enforce the Court’s order by contempt 
proceedings, the question may very well be presented 
as to the power of the Board or the Court to enter 
orders protecting unions or employers who were not 
parties to the proceedings. 


In the case of National Labor Relations Board vs. Dallas 
General Drivers, etc., 281 F. 2d 593, the Court of Appeals 
for the Fifth Circuit held as follows: 


“The Board’s Order broadly required the respondent 
union to: 

4. Cease and desist from engaging in, or inducing 
or encouraging the employees of employers other than 
Macatee, Inc., to engage in a strike or a concerted re- 
fusal in the course of their employment to use, manu- 
facture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities 
or to perform any services, where an object thereof is 
to force or require any employer or other person to 
cease using, selling, handling transporting, or other- 
wise dealing in the products of Macatee, Inc., or to 
cease doing business with that company or any other 
company. (Emphasis supplied.) 

“.., (2) As to the breadth of the Board’s Order, the 
Board’s brief is silent. The Board failed to rule upon 
Exception No. 14 of the respondent union raising the 
point? Upon the authorities cited by the respondent 
union in its exception (footnote 2, supra.) and upon 
the recent Supreme Court decision in Communication 
Workers, etc. vs. N. L. R. B., 326 U. S. 479, 80 S. Ct. 
838, 4 L. Ed. 2d 896, and our decision in N.LRB.B. vs. 
Local 926, etc., 5 Cir., 1959, 267 F. 2d. 418, we hold that 
that part of the order of the order of the Board here- 
tofore quoted is too broad and should be modified to 
read as follow:” 


This issue has also been decided within the last twelve 
months by the Supreme Court of the United States. 


In the case of Communication Workers, etc., vs. NLRB, 
362 U.S. 479, the Supreme Court of the United States held 
as follows: 
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“Petitioners were not found to have engaged in vio- 
lations against the employees of any employer other 
than Ohio Consolidated and we find neither justification 
nor necessity for extending the coverage of the order 
generally by the inclusion therein the phrase ‘any 
other employer’. It would seem clear that the authority 
conferred on the Board to restrain the practice which 
it has found to have been committed is not an authority 
to restrain generally all other unlawful practices 
which it has neither found to have been pursued nor 
penenaelvely to be related to the proven unlawful con- 

uct.” 

“In the Court of Appeals, the Board sought to justify 
the breadth of its order by relying on two compromise 
settlement agreements involving activities of the 
International and other locals against other employers. 
Neither the opinion of the Board nor that of the Court 
of Appeals in this case indicates that any reliance was 
placed on such agreements, and in this Court the Board 
disclaims any such reliance.” 


THE CASES CITED BY THE BOARD DO NOT ESTAB- 
LISH ANY NEED FOR A “BROAD ORDER”. 


It is respectfully submitted that aside from the above 
considerations a Broad Order is not justified in this cause 
because the cases cited by the National Labor Relations 
Board as justification for the granting of a Broad Order 
do not in any way establish that Local 728 is a “bad actor” 
insofar as respect for the National Labor Relations Act is 
concerned. If Local 728 had been found guilty of repeated 
violations involving the same legal point in a settled and 
static field where the law was settled it might be assumed 
that Local 728 did not have proper respect for its legal 
obligations under the National Labor Relations Act. How- 
ever, it is respectfully submitted that such is not the case. 
There is no phase of the law in which there have been 
more reversals, changes of position, minority opinions, 
splits of the Board, and Board reversals of position than 
there has on the question of interpretation of Section 8 
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(b) (4) (A) and (B) of the National Labor Relations Act. 
The Supreme Court of the United States in the case of 
Local 1976 Carpenters, et al. vs. NLEB, 357 U. S. 93, 78 
S. Ct. 1011, has set out the history of the Board’s decisions 
in this regard much more clearly than the undersigned 
could and, therefore, the undersigned cite to the Court the 
following quotation from the decision of the Supreme Court 
of the United States which amply shows how confused the 
state of law has at all times been. 


“(10) The question is whether a hot cargo provision 
such as is found in the collective bargaining agree- 
ments in these cases, can be a defense to a charge of 
an unfair labor practice under Sec. 8 (b) (4) (A) when, 
in the absence of such a provision, the union conduct 
would unquestionably be a violation. This question 
has had a checkered career in the decisions of the Na- 
tional Labor Relations Board since it first came before 
that tribunal some nine years ago. In the Conway’s 
Express case, in re International Brotherhood of Team- 
sters, 1949, 87 N.L.B.B. 972, affirmed sub nom. Rabouin 
vs. National Labor Relations Board, 2 Cir., 195 F. 2d 
906, the Board (Members Houston, Murdock, and Gray) 
found that there was nothing in a hot cargo provision 
as such repugnant to the policy of the statute, and 
that the union had not violated Sec. 8 (b) (4) (A) 
when, pursuant to the provision, it had instructed em- 
ployees not to handle goods, and the employers had 
apparently acquiesced. Chairman Herzog concurred 
in the finding that Sec. 8 (b) (4) (A) had not been 
violated on the facts of the particular case, but was 
of the opinion that the hot cargo provision did not 
license the union itself to take action to induce the 
employees to refuse to handle goods. 87 N.L.RB. at 
page 983 note 33. Member Reynolds dissented on the 
ground that a hot cargo provision was in conflict with 
the policy of the statute and could not be invoked as 
a defense to a charge of a violation of Sec. 8 (b) (4) 
(A). In the Pittsburgh Plate Glass case, Chauffeurs Un- 
ion, 1953, 105 N.L.B.B. 740, where the union had also in- 
duced employees not to handle goods and the employers 
had acquiesced in the enforcement of the hot cargo 
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provisions, the Board without dissent (Members Hous- 
ton, Murdock, Styles and Peterson; Chairman Herzog 
took no part) adhered to the Conway decision. Since 
“the employers in this proceeding consented to the 
‘unfair goods’ provision of the contracts, their em- 
ployees’ failure to handle these goods was not a strike 
or concerted refusal to work under Section 8 (b) (4) 
(A).” 105 N.L.B.B., at page 744. 


“In the McAllister case, International Brotherhood 
of Teamsters, 1954, 110 N.L.R.B. 1769, the Board took 
a different position. Members Rodgers, and Beeson 
were of the view that Section 8 (b) (4) (A) prohibited 
all secondary boycotts and had been enacted as much 
for the protection of the primary employer and the 
public as the secondary employers, and that a contract 
between the secondary employers and the union was 
ineffective to waive the protection granted these other 
interests. They called for overruling the Conway case 
and a declaration that a hot cargo provision is no 
defense to a charge under Section 8 (b) (4) (A). Chair- 
man Farmer concurred in finding a violation of the 
statute, on the ground that the case was distinguish- 
able from the Conway and Pittsburgh Plate Glass 
decisions in that the employers had not acquiesced in 
the employees’ failure to handle the goods. He found 
nothing contrary to the statute in the execution of a 
hot cargo provision and mutual adherence to it by 
employer and union, but only in the inducement of 
employees to refuse to handle goods in the face of 
express instructions to do so. Members Murdock and 
Peterson dissented on the ground that since the em- 
ployers had by the hot cargo provision consented in 
advance to the boycott, there was no strike or con- 
certed refusal to handle goods within the meaning of 
the statute, apparently even assuming that the em- 
ployers had instructed their employees to handle the 
goods. 

“Still further mutations in the position of the Board 
and the views of the individual members took place in 
the Sand Door case, Local 1976, United Brotherhood 
of Carpenters, 1955, 113 N.L.R.B. 1210, now here as 
No. hh Chairman Farmer and Member Leedom main- 
taine 
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that, although hot cargo clauses are not themselves in 
conflict with the statute, any direct appeal by a union 
to the employees of a secondary employer to induce 
them to refuse to handle goods, and in this manner to 
assert their rights under the contract, violates Section 8 
(b) (4) (A). The importance of the fact that, evidently, 
the employer in the case before the Board had not 
acquiesced in the stoppage was not made clear. Mem- 
ber Rodgers concurred in the result on the basis of the 
principal opinion in the McAllister case and his view 
that hot cargo clauses as such violate the policy of the 
statute. Members Murdock and Peterson, dissenting, 
adhered to the views they had expressed in McAllister. 
See also Local 11, United Brotherhood of Carpenters 
(General Millwork Corp.), 1138 N.L.B.B. 1084, 1086- 
1087, and members Murdock and Peterson dissenting 
at pages 1088-1090, affirmed sub nom. National Labor 
Relations Board v. Local 11, United Brotherhood of 
Carpenters, 6 Cir. 242 F. 2d 932. 
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ing that since there was a vi 

if the employer acquiesced, 

at last been clearly repudiated. See 

Union (Crowley’s Milk Co.), 1956, 116 N.L.B.B. 1408, 
orders reversed and enforcement denied sub nom. i 
Drivers & Dairy Emp. Local Union, etc., v. National 
Labor Relations Board, 2 Cir., 245 F. 2d 817. 


“In a decision handed down after the granting of 
certiorari in the cases now before the Court, Truck 
Drivers Union (Genuine Parts Co.), 1957, 119 N.L.B.B. 
399, two members of the Board, Chairman Leedom and 
Member Jenkins, rested on a broader ground than that 
taken in the principal opinion in the Sand Door and 
American Iron cases: when the secondary employer is 
a common carrier subject to the Interstate Commerce 
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Act, 24 Stat. 379, as amended by Act of Aug. 9, 1935, 
49 Stat. 543, amended, 49 U. S. C. Sections 301-327, 
49 U. S. C. A. Sections 301-327, a hot cargo clause is 
invalid at its inception and cannot be recognized by the 
Board as having any force or effect. It is also strongly 
suggested in the opinion filed by these members that it 
would be desirable to establish such a rule in respect to 
all employers, and that the mere existence of a hot 
cargo clause should be deemed prima facie evidence of 
inducement in violation of Section 8 (b) (4) (A). Mem- 
ber Rodgers concurred on the basis of his earlier opin- 
ions, without considering the implications of the Inter- 
state Commerce Act. Member Bean concurred solely 
on the basis of the Sand Door case. Member Murdock 
dissented, objecting particularly to what he conceived 
to be the extreme suggestion that the mere existence 
of a hot cargo provision should be deemed prima facie 
evidence of a violation of Section 8 (b) (4) (A), and 
poe out that a majority of the Board appears to 

ve abandoned the theory of the Sand Door and 
American Iron cases even before this Court could re- 
view them.” 


The Board cites four cases which it claims were adverse 
to Local 728 and established Local 728 as a “bad actor.” 
The undersigned realize that so far as the law of a par- 
ticular case is concerned the ultimate question is what the 
majority of those in a judicial position of final authority 
have determined is a correct position notwithstanding dif- 
ferent opinions at a lower level and notwithstanding minor- 
ity opinions. However, the undersigned do feel that the 
question of whether there have been differences of opinion 
by those called upon to decide said cases is relevant to the 
questions of whether or not the actions taken by the Re- 
spondent were taken in a good faith belief that the Respon- 
dent was abiding by the law and whether the Respondent 
sought in good faith to test and determine what the proper 
decision of law might be so as to be guided in the future. 
question of whether or not the actions taken by the Re- 
lations Board is in this regard very revealing. The case 
of Truck Drivers and Helpers Local Union # 728 vs. 
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Member Jenkins, rested on a broader ground than that 
taken in the principal opinion in the Sand Door and 
American Iron cases: when the secondary employer is 
a common carrier subject to the Interstate Commerce 
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Act, 24 Stat. 379, as amended by Act of Aug. 9, 1935, 
49 Stat. 543, amended, 49 U. S. C. Sections 301-327, 
49 U. S. C. A. Sections 301-327, a hot cargo clause is 
invalid at its inception and cannot be recognized by the 
Board as having any force or effect. It is also strongly 
suggested in the opinion filed by these members that it 
would be desirable to establish such a rule in respect to 
all employers, and that the mere existence of a hot 
cargo clause should be deemed prima facie evidence of 
inducement in violation of Section 8 (b) (4) (A). Mem- 
ber Rodgers concurred on the basis of his earlier opin- 
ions, without considering the implications of the Inter- 
state Commerce Act. Member Bean concurred solely 
on the basis of the Sand Door case. Member Murdock 
dissented, objecting particularly to what he conceived 
to be the extreme suggestion that the mere existence 
of a hot cargo provision should be deemed prima facie 
evidence of a violation of Section 8 (b) (4) (A), and 
pointing out that a majority of the Board appears to 
have abandoned the theory of the Sand Door and 
American Iron eases even before this Court could re- 
view them.” 


The Board cites four cases which it claims were adverse 
to Local 728 and established Local 728 as a “bad actor.” 
The undersigned realize that so far as the law of a par- 
ticular case is concerned the ultimate question is what the 
majority of those in a judicial position of final authority 
have determined is a correct position notwithstanding dif- 
ferent opinions at a lower level and notwithstanding minor- 
ity opinions. However, the undersigned do feel that the 
question of whether there have been differences of opinion 
by those called upon to decide said cases is relevant to the 
questions of whether or not the actions taken by the Re- 
spondent were taken in a good faith belief that the Respon- 
dent was abiding by the law and whether the Respondent 
sought in good faith to test and determine what the proper 
decision of law might be so as to be guided in the future. 
question of whether or not the actions taken by the Re- 
lations Board is in this regard very revealing. The case 
of Truck Drivers and Helpers Local Union # 728 vs. 
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N.L.R.B. (Genuine Parts Company) 265 F. 2d 439 (C.A.5) 
had the following history. A 10(1) injunction was re- 
quested of Judge Boyd Sloan, United States District Judge 
for the Northern District of Georgia and Judge Sloan 
found that the Regional Director did not even have reason- 
able cause to believe that a violation had occurred and dis- 
missed the petition for injunction. The Trial Examiner 
after a full hearing in this cause sustained the position 
of the Respondent and recommended dismissal of the peti- 
tion. Exceptions were filed to the National Labor Relations 
Board and the Board in its decision overruled the Trial 
Examiner in a split decision. The Board in that case 
changed the law by holding the Hot Cargo clause violative 
of the Act thereby reversing precedents of some ten years 
standing. The case was carried to the Fifth Circuit Court 
of Appeals, which Court sustained the Board. Before the 
Supreme Court of the United States could act on petition 
for certiorari the 1959 Amendments to the National Labor 
Relations Act had been passed outlawing the Hot Cargo 
clause and therefore making the case from the standpoint 
of the granting of certiorari largely moot with the result 
that the Supreme Court of the United States denied cer- 
tiorari. Therefore, we see that the District Judge, the 
Trial Examiner and part of the National Labor Relations 
Board thought the position of the Respondent was correct 
and in holding the position of the Respondent incorrect, 
the National Labor Relations Board reversed its precedents 
of ten years standing. It is submitted that such a history 
does not establish that in this case Local 728 was a “bad 
actor.” 

In the case of Truck Drivers vs. N.L.R.B. (Campbell Coal 
Company) 249 F. 2d 512 (C.A.D.C.) the decision of the Na- 
tional Labor Relations Board was carried to the Court of 
Appeals for the District of Columbia and said Court re- 
versed the Board in case 229 Fed. 2d 514, holding that the 
Washington Coca-Cola case was not a proper interpretation 
of the law, that the mere fact that a company had a primary 
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site at which picketing could be engaged in did not, standing 
alone, make it illegal for a Union to engage in ambulatory 
picketing. For said reason the case was remanded to the 
National Labor Relations Board. Upon remand, the Na- 
tional Labor Relations Board again considered the case and 
again for different reasons found the Respondent had vio- 
lated the National Labor Relations Act, whereupon the case 
was again appealed to the United States Court of Appeals 
for the District of Columbia and the decision of the Na- 
tional Labor Relations Board was sustained by a two-to-one 
decision of the Court of Appeals. It is respectfully submit- 
ted that the history of this case shows a reversal by the 
Court of Appeals of the National Labor Relations Board 
and the sustaining of a very important theory of said case 
made by Local 728 and, on the second appeal, a vigorous 
dissent by a Judge of the Court of Appeals, which does not 
indicate that Local 728 was a “bad actor” but does indicate 
that there was a very doubtful question of law on which 
able judicial minds differed and which could only be de- 
termined by putting the matter to the test and letting it be 
fully litigated. 


The case of N.L.R.B. vs. Truck Drivers & Helpers Local 
Union #728 (National Trucking Company) (Ford Motor 
Company) 228 F. 2d 791 (C.A.5) followed very shortly the 
decision of the Fifth Cireuit Court of Appeals in the so- 
called “Otis Massey case”. In the Otis Massey case, the 
Union had appealed a decision of the National Labor Rela- 
tions Board, which had been decided under the Washington 
Coca-Cola theory, and the Fifth Circuit Court of Appeals 
had refused to go along with the Washington Coca-Cola 
theory but held that the mere fact that there was a primary 
situs at which picketing could be engaged in did not in and 
of itself preclude ambulatory picketing. In the Ford Motor 
Company case Local 728 sought to test the limits of the Otis 
Massey case. The Fifth Circuit Court of Appeals drew a 
distinction based on the fact that in the Otis Massey case 
the employees who were picketed at the secondary site 
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almost never came to the primary site whereas in the Ford 
Motor Company case they frequently came to the primary 
site. The question was the frequency with which they visited 
the primary site. However, the only way that Local 728 or 
anyone else engaged in labor law could know where the 
line would be drawn in this regard was by testing the law 
and having the matter determined by litigation carried to 
the Fifth Cireuit Court of Appeals. This was done in good 
faith by Local 728 in a good faith belief that the Otis Mas- 
sey case opened the way to the type of picketing engaged in 
in the Ford Motor Company case. The Fifth Circuit Court 
of Appeals differed with Local 728 in this case and refused 
to go as far as Local 728 requested the Court to go. It is 
submitted, however, that this history does not establish a 
lack of good faith on the part of Local 728 but does estab- 
lish that Local 728 was merely seeking to do what it thought, 
under the most recent decisions of the Fifth Cireuit Court 
of Appeals, it had a right to do. 


The case of Truck Drivers & Helpers Local Union #728 
(Empire State Express) 116 NLRB 615 had the following 
history: 


There was very strong evidence that the company whose 
premises were picketed was actually the agent, ally or 
alter ego of Empire State Express. A 10(1) injunction 
was requested of Judge Boyd Sloan, United States Judge 
for the Northern District of Georgia, and although Judge 
Sloan granted the injunction, he stated that he was doing 
so only because an injunction should be granted if the 
Regional Director had “reasonable cause to believe” and 
that if he could decide the case on the merits he would 
dismiss the petition. Judge Sloan’s language in this regard 
is as follows: 


“In respect to the following findings in which the 
Court holds that the petitioner has reasonable cause 
to believe that Empire and Cartage are two independ- 
ently operated businesses, ete., this Court feels im- 
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peled to state that if it was free to make its own 
etermination of this controverted issue, it would be 
inclined to the view that the relationship between 
Cartage and Empire is so close that Cartage should be 
regarded as an ally of Empire. While this Court if 
free to do so would hold that C was not a dis- 
interested neutral or secondary employer as to come 
within the protection of the Act, the Court must con- 
cede that there is evidence which would authorize the 
Petitioner to reach the conclusion which he has obvi- 
ously reached, and so...” 


The Trial Examiner found that the two companies were 
so completely integrated as to be allies or alter egos of 
each other and recommended dismissal of the petition. 
Exceptions were filed to the National Labor Relations 
Board and in a divided decision, the National Labor Re- 
lations Board reversed the Trial Examiner and found 
there had been a violation of the Act. The dissenting 
opinion was based on the finding that the company picketed 
was not a secondary party within the meaning of the Act 
and that there had been no violation of law. 


Finally, within the last several months, Local 728 has 
been completely vindicated in the Empire Express case by 
the Fifth Circuit Court of Appeals. Empire State Express 
filed a damage suit against Local 728 under Section 303 
of the National Labor Relations Act. This damage suit 
was based on the same picketing and the same facts in- 
volved in Empire State Express (116 NLRB 615) cited 
by the Board in the case at bar as justification for its 
“Broad Order”. The entire transcript in 116 NLRB 615, 
the Board case, was by stipulation received in evidence. A 
jury verdict was returned against Local 728. Said union 
appealed to the Fifth Cireuit Court of Appeals and that 
court in the case of Truck Drivers and Helpers Local Union 
No. 728 vs. Empire State Express, Docket No. 18,582, 48 
LRRM 2702 (not yet published in Fed.2d) held that the 
undisputed evidence established that the alleged secondary 
employer was the ally, alter ego and/or agent of the prim- 
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ary employer and that the District Court should have sus- 
tained the Motion for Directed Verdict of Local 728. 


This result merely bears out the contention of Local 728 
that the cases involving Local 728 were cases in which 
Local 728 had sound legal reasons to believe the position 
it was taking was lawful. 


The Board has not always been right and Local 728 
wrong when the Board has found Local 728 to be in viola- 
tion of the Act. The first Campbell Coal case, supra, and 
the Empire State Express case are outstanding examples 
of that fact. Yet, because Local 728 desires to exercise its 
legal right to test the positions of the Board in the Appel- 
late Courts on doubtful points of law, it is to be punished 
by the Board and held under the constant threat of con- 
tempt. It may be convenient to the Board to have its deci- 
sions never questioned, but the undersigned cannot believe 
that was the intent of Congress. 


It will be seen from the above that Local 728 has merely 
seen fit to test and to litigate what has turned out to be 
extremely close questions of law. The undersigned cannot 
believe that it is the desire of the National Labor Relations 
Board that Unions be prohibited from testing close and 
novel legal questions concerning which the minds of those 
in judicial positions differ or that the decisions of the Na- 
tional Labor Relations Board must be held inviolate and 
parties must be denied their remedy of seeking to deter- 
mine what the Circuit Courts of Appeals would hold in 
such matters. 


The latest case cited by the National Labor Relations 
Board, as justification for the granting of a Broad Order, 
was the case of Truck Drivers & Helpers Local Union #728 
vs. NLRB (Genuine Parts Co.) supra. In said case the 
Board granted a Broad Order and requested the Court of 
Appeals for the Fifth Circuit to enforce this order. In re- 
fusing to enforce the Broad Order, the Court of Appeals 
held as follows: 


39 


“The union argues that the Board’s order is too broad 
and should be modified. The order directs the Union to 
cease and desist from engaging in or from inducing and 
encouraging carrier employees to engage in a strike or 
concerted refusal to handle Genuine Parts freight, or 
the freight of ‘any other like person or company who 
has business relations with aforementioned carriers in 
the Atlanta area’. The Board argues that the Union’s 
repeated violations of the Act’s secondary boycott pro- 
vision justifies a broad order. N.L.R.B. v. Express 
Publishing Co., 1941, 312 U.S. 426, 61 S. Ct.693, 85 L. 
Ed. 930. On the basis of the record before us we think 
that the order goes beyond the power of the Board and 
must be modified by deleting the words ‘or with any 
other like person or company who has public relations 
with aforementioned carriers in the Atlanta area’. 
N.L.B.B. v. Ford Motor Co., 5 Cir., 1941, 119 F. 2d 326.” 
Therefore, the Court of Appeals for the Fifth Circuit 

has already disapproved the granting of a Broad Order, as 
to the Union involved in this case, in the last case cited by 
the National Labor Relations Board as justification for the 
granting of a Broad Order. All cases tried prior to the 
Genuine Parts case were before the Fifth Circuit Court of 
Appeals at the time that it held “the order goes beyond the 
power of the Board and must be modified by deleting the 
words ‘or with any other like person or company who has 
public relations with aforesaid carriers in the Atlanta 
area’ ”. Of course, the order in this case goes a great deal 
further than the order against the same union which the 
Fifth Circuit Court of Appeals refused to affirm. In that 
case it related to any company in the Atlanta area. In the 
case at bar the order of the National Labor Relations Board 
reaches out to any company anywhere, anytime within the 
entire jurisdiction of the United States or its possessions. 
If the Courts have refused to affirm a Broad Order against 
Local 728 based upon its record when the Broad Order 
only covered the Atlanta, Georgia area, is it to be assumed 
that the courts would approve an order which is so very 
much more extensive than the order disapproved in the 
Genuine Parts Case? 
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The question may be asked as to whether the case at bar, 
occurring subsequent to the Genuine Parts case, so changes 
the situation that notwithstanding the disapproval of a 
Broad Order, based upon the record of the same union in 
the Genuine Parts case, a Broad Order is now justified. It 
will be noticed, as hereinabove stated, that Local 728 did not 
participate in any of the actions complained of in this 
complaint and that Local 728 had no power of control over 
the unions that were conducting the picketing in the Caro- 
linas. It will also be noticed that the finding of a violation 
of law as to any of the unions in this cause was based only 
upon a violation of the Washington Coca-Cola theory and 
one alleged inducement of one employee by an officer of 
another union over whom Local 728 had absolutely no con- 
trol. There was no substantial evidence that there had been 
any violations of the Moore Dry Dock theory, or any 
inducements of employees at the secondary sites other than 
the fact that the driver of the primary truck was picketed 
at the secondary sites. The United States Court of Appeals 
for the District of Columbia in the Campbell Coal case, 
supra, one of the cases referred to by the Board in its justi- 
fication for the Broad Order, refused to affirm the Washing- 
ton Coca-Cola case although the employees in that case 
spent 25% of their time at the primary sites. It will also 
be noted that the Court of Appeals for the Fifth Circuit in 
the Otis Massey case, NLRB vs. General Drivers, etc. 225 
F. 2d 205, refused to affirm the Washington Coca-Cola 
theory and the 10th Cireuit Court of Appeals did likewise 
in the case of N.L.R.B. vs. International Union of United 
Brewery, etc., 272 F. 2d 817. If at least three of the Circuit 
Courts of Appeals have held that Local Union #728 or any 
other union has a right to engage in ambulatory picketing, 
notwithstanding the fact that there is a primary situs at 
which such picketing may be engaged in, the question may 
well be asked as to whether or not Local Union #728, even 
+f it had been responsible for the ambulatory picketing, was 
a “bad actor” because it followed the decision of this Court 
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in the Campbell Coal case, supra. It will be noted that in 
the Campbell Coal case, supra, the Court of Appeals for the 
District of Columbia told Local 728, the Respondent herein, 
that it could engage in the exact conduct which the Board 
now finds illegal. Local 728 does not agree that it is respon- 
sible for the picketing engaged in by other locals. However, 
if it is responsible, can it be said that Local 728 is a “bad 
actor” because it did exactly what the Court of Appeals for 
the District of Columbia told it it could do. By granting 
the Broad Order in this cause, the National Labor Relations 
Board is, insofar as Local 728 is concerned, in effect forcing 
Local 728 to pay absolutely no attention to the rulings of 
the Courts and making the National Labor Relations Board 
the Supreme Court of the United States insofar as that 
Union is concerned. The undersigned cannot believe that 
this was actually the Board’s intent. 


The Board further relied upon three cases which were 
terminated by consent settlements. It is submitted that in 
each one of these cases settlement was made by 728 only on 
the condition that the settlement contained an express state- 
ment that Local Union #728 did not, by entering into the 
settlement, in any way admit that it was guilty of violation 
of the National Labor Relations Act. At the time these 
settlements were entered into the strike was lost and from 
the Union’s standpoint the issue was entirely moot. Unless 
there was a legal point to be determined, as in the cases 
hereinabove referred to, it was an unjustified waste of the 
member’s dues for the Union to litigate these cases merely 
for the satisfaction of establishing that its position was cor- 
rect when regardless of the decision so far as the immediate 
controversy was concerned the cause was lost. It was only 
with the understanding that these settlements were being 
made without any admission of guilt that the settlements 
were made. The Board never had an opportunity to deter- 
mine the correctness or the incorrectness of the Union’s 
position in any of these cases and the Board cannot assume 
that had it done so and had evidence been taken and a final 
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decision rendered, the Union would have been found to be 
guilty. The settlements with the provision contained therein 
constituted settlements without prejudice and it is respect- 
fully submitted that for the Board now to hold said settle- 
ments against the Union and to hold that the Union is a 
“bad actor” because of these settlements is to repudiate the 
terms of the settlements. In the case of N ational Labor Re- 
lations Board vs. Local 926, International Union of Operat- 
ng Engineers 267 F 2d 418, the Fifth Cireuit Court of Ap- 
peals had before it a similar Broad Order relating to the 
Operating Engineers. The Board cited as justification 
therefor two cases which had been disposed of by settle- 
ments stipulation with the settlement containing a statement 
that the Union did not admit its guilt. With reference to 
this matter, the Court said: 


“As a matter of fact, no evidence was taken in these 
eases upon which the Board could base a determination 
as to whether the Union had violated the Act. The 
Campbell Coal cases were terminated without pre- 


judice by a ‘settlement stipulation’ containing a pro- 
vision that the Union ‘does not admit it has committed 
the Acts or has engaged in the unfair labor practices 
alleged in the consolidated complaint’. 


“Section 10 (c) of the Act expressly authorizes the 
Board upon finding an unfair labor practice to enter 
an order requiring the offending party ‘to cease and 
desist from such unfair labor practice and to take such 
affirmative action as would effectuate the policies of 
this Act’. This is Broad language but it imposes a 
corresponding responsibility not to issue a Broad 
Order without the record to support it. 


“In this case the orders are designed to protect not 
only the employers doing business with Columbus 
Construction Company but ‘any other employer or per- 
son’... There is nothing in the record to justify any 
such Broad coverage. To find support for its order 
the Board must go beyond the record to the Campbell 
Coal Cases and in effect repudiate stipulations solemnly 
entered into by the Board.” (Emphasis supplied) 
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If the Broad Order of the National Labor Relations 
Board stands, it will put Local Union 728 in a strait jacket 
hanging under a sword under which it will be difficult for 
it to act at all. This is a very difficult and uncertain field 
and it would be manifestly unfair to put Local 728 in such 
a strait jacket. This is particularly true in view of the fact 
that the 1959 amendments to the Taft-Hartley Act opened 
up entirely new fields of law. Said legislation was some- 
what loosely written. It is hard to get any two labor spe- 
cialists to agree in all respects as to what the law means. 
What it means and what it doesn’t mean will only be deter- 
mined after years of protracted litigation in some of which 
instances the Unions will be found to be wrong. It would 
not necessarily follow that in every instance in which the 
Unions are ultimately found to be mistaken they have been 
deliberate violators of the law. With this great, uncertain 
field now opening up which must be litigated, 728 is placed 
by the Board in a position, if this decision is enforced, 
where if it guesses wrong in this uncertain field, it can 
be held in contempt of court. This places an impossible 
burden upon the Union. If the field was so settled that 
counsel could advise the Union with absolute certainty 
as to what the Union could and could not do the situation 
might be different but in a field where agreement seems to 
be the exception rather than the rule counsel can only ad- 
vise according to his best judgment which may or may not 
be sustained. 


The history of the cases cited by the Board may indicate 
that Local 728 has been a pioneer in trying to determine 
what the law is but those cases certainly do not indicate 
that Local 728 does not respect the law or desire to comply 
with it. The Broad Orders of the National Labor Relations 
Board have been constantly refused enforcement by the Ap- 
pellate Courts and have been disapproved by five Courts 
of Appeals as well as by the Supreme Court of the United 
States. 
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CONCLUSION 


For the reasons hereinabove set forth, it is respectfully 
submitted that there is no substantial evidence in the record 
to sustain the Decision and Order of the National Labor 
Relations Board, and said Order should be set aside and the 
Board’s Petition for Enforcement of said Order be denied. 


Respectfully Submitted, 
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